Much of this language was incorporated into section 104(c)(4) of CERCLA, although
Congress deleted the need to evaluate the subsection requiring EPA to consider “the

technical and financial capabilities” of a party ordered to clean up a site.

C. Case Law
None
3. Designation of Hazardous Substances and Reportable Quantitites
a. Statutory Directive

Section 101(14) of CERCLA specifies the substances that are considered
“hazardous” under the Act. Section 102 of CERCLA gives EPA the authority to designate
additional substances as hazardous if their release “may present substantial danger to the
public health or welfare or the environment..." It also requires EPA to establish
“reportable quantities” of hazardous substances. See, Fed. Reg. 2351 (May 23, 1983).
Releases of hazardous substances in excess of such quantities must be reported to the

government under section 103.

b. Legislative History
It is not clear from the legislative history exactly how EPA is required to balance
costs and benefits in designating hazardous substances and reportable quantities. The
history suggests that reporting requirements must be practical, not duplicative and not
unduly burdensome. Both private sector and administrative costs seem important in
making these determinations. However, Congress provided little additional guidance in

this area, and apparently accorded the agency relatively broad discretionary authority.
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The concept of reportable quantities is derived from section 311 of the Clean
Water Act, which has had a fairly stormy legal and regulatory history. See, T. Garrett,
“Federal Liability for Spills of Oil and Hazardous Substances under the Clean Water Act,”
12 Nat. Res. Lawyer 693 (1979).

As introduced, the principal Senate bill specified certain substances as hazardous
and authorized EPA to designate additional hazardous substances if they “may present
substantial hazardous danger to the public health or the environment” when discharged or
released “in any quantity.” S. 1480, section 3(a)(1), 96th Cong., 2d Sess. (1980). The
government was authorized to establish quantities of such additionally designated sub-
stances which, when released or discharged, “may be harmful to the public health or the
environment” Id. The bill contained sweeping prohibitions on releases of hazardous
substances, as well as strict notification (reporting) requirements._ld., section 3(a)(2), (3).

In reporting the bill out of Committee, the Senate altered the language of the bill
to eliminate the words “in any quantity,” and to add “welfare” protection as a regulatory
criterion. It retained the strict notification requirements, but added an exemption for
"federally permitted" releases. S. 1480 as reported, 96th Cong., 2d Sess, section
3(a)(2),(3) (1980). It also emphasized that a single “reportable quantity” could be set for
each hazardous substance.

The new language of the bill was explained by the Committee:

The provision intentionally omits from the requirement to

determine "reporting” quantities any reference to harm or
hazard. A_single gquantity is to be determined for each
hazardous substance, and this single quantity requires
notification upon release into any environmental medium. It
would be virtually impossible to determine a single quantity
applicable to all media while at the same time linking such
guantity to any subjective concept of harm.

It is essential that such quantities be relatively simple
for those subject to notification requirements to understand
and comply with. Since releases In such quantities trigger
notification requirements, but do not, in and of themselves,
give rise to other liabilities under this Act, the President's
broad discretion to select quantities will not unfairly burden
those persons subject to the Act.
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In determining reportable quantities under this
paragraph, the President may consider any factors deemed
relevant to administering the reporting requirements or the
President's other responsibilities under this Act. Administrative
feasibility and practicability should be primary factors. In
addition, the President may revise such regulations from time
to time if under-reporting or over-reporting is occurring under
existing regulations.

U.S. Senate, Rep. No. 848, 96th Cong., 2d Sess, p. 29 (1980)
(emphasis added).

After being reported out of Committee the Senate bill was further modified to
read as CERCLA does today. See, 126 Cong. Rec. S. 14716, Amendment No. 2622 to S.
1480 (November 19, 1980).

Senator Randolph, one of the sponsors of the amended bill, explained some of the
changes:

The Environment and Public Works Committee does not intend
for the notification elements of the bill to apply to the
federally permitted releases defined in section 101(10).

* * %

Another change in Goverment notification from that in S. 1480
involves the establishment and use of reportable quantities of
hazardous substances under section 102. The earlier Senate
proposals authorized regulations establishing reportable
guantities for hazardous substances, but required reporting of
all releases of a hazardous substance.

Authority to designate additional hazardous substances
and to establish reportable quantities for all hazardous
substances is retained, but reporting of releases is now limited
to those involving such reportable quantities.

As noted by the Committee on Environment and Public
Works (Report No. 96-84 (sic), p. 29), inati
guantities need not take into account harm to public health or

the environment. Reportable quantities are used solely as a
Government notification trigger, and are not relevant under
this act for purposes of liability or assessment of civil penalty.

126 Cong. Rec. S. 14965 (Nov. 24, 1980) (emphasis added).

C. Case Law

None
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4. Insurance and Financial Responsibility
a. Statutory Directive

Two sections of CERCLA-section 107(k)(4)(B) and section 108-authorize EPA to
establish financial responsibility requirements for persons engaged in activities involving
hazardous substances. Section 107(k)(4)(B) covers post-closure liability of hazardous
waste disposal facilities. Section 108 is not limited to post-closure coverage, and applies
to both vessels and a wider variety of facilities.

The post-closure provisions require the President to examine whether it is
“feasible” to use private insurance as an optional method for post-closure financial
responsibility. If this is feasible, the President must establish “minimum standards” for
such insurance, and “reasonably expeditious procedures” for insurers to meet these
standards.

The broader financial responsibility provisions of section 108 require certain
vessels to maintain specific dollar amounts of financial protection. After 1985, the
President is required to issue financial responsibility rules for facilities in cooperation
with commercial insurers. Levels of required financial responsibility for classes of
facilities should reflect “the degree and duration of risk” associated with the activities of
such facilities. Where possible, imposition of incremental annual increases in financial

responsibility for facilities should be used to achieve the requirements.

b. Legislative History
The post-closure financial responsibility requirements of CERCLA were derived
from one of the Senate Superfund bills The language on post-closure liability was

inserted during Committee mark-up of the bill, but it did not contain financial
responsibility requirements. These were added, without comment, during floor

amendments. See, 126 Cong. Rec. S 14719 (November 19, 1980).
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The broader financial responsibility requirements of section 108 were similarly
derived from the Senate. See, S. 1341, section 4, adding section 605 to the Clean Water
Act, 96th Cong., 1st Sess. (1979); S. 1480, section 7, 96th Cong., 2d Sess. (1980). As
reported out of the Senate Environment Committee, the language was similar to that
ultimately enacted in CERCLA.

The Committee discussed the incremental "phase-in" provisions, their relationship
to existing insurance markets, and the burdens of obtaining insurance for facilities:

In order to avoid severe dislocations and unwarranted
intermodal transportation shifts, the requirements other than
for vessels are to phase in gradually. The first ones are to be
promulgated no sooner than five years after enactment and
even then they must phase in over no fewer than three
additional years. This phasing was drafted in consultation with
representatives of the domestic insurance industry to assure
that as the need arose, commercial insurance would be
available.

The requirements would be imposed first on those classes of
facilities which have the highest and most frequent damages.
The government is required to identify these groups and publish
this finding three years after enactment, thus providing two
years notice of which groups will be first subject to the
requirements. Once the financial responsibility responsibility
requirements are developed, they would be phased in over a
period of no fewer than three years and no more than six
years. The purpose of this approach is to allow time for the
accumulation of information while keeping this market open to
commercial insurers. There will be five years in which claims
experience can be built up, then another three year-period in
which insurers can gradually enter the market.

U.S. Senate, Rep. No. 848, 96th Cong., 2d Sess, pp. 92-93
(1980).

C. Case Law

None
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5. Liability Limits for Certain Vehicles and Carriers
a Statutory Directive
Sections 107 (c)(1)(A), (B) and (D) of CERCLA contain mandatory liablity limits for
certain vessels and facilities. These limits were inserted in the Act, in part, because of
concerns about the insurability of CERCLA. See, e.g., 126 Cong. Rec. S. 12917 - 12923
(Sept. 18, 1980); 126 Cong. Rec. S. 13364-13366 (Sept. 24, 1980). Section 107(c)(1)(C) of

CERCLA, however, provides the President with the discretion to establish certain

liability limits for motor vehicles, aircraft, pipelines, and rolling stock. In doing so, the
President must consider, in addition to the risks from releases by classes of such entities,
the "economic impact of such limits on each such class . . "

The President has delegated the responsibility to determine appropriate liability
limits under 107(c)(1) to the Department of Transportation. See, Executive Order 12316 of

August 14, 1981 section 4(a) (46 Fed. Reg. 42237, August 20, 1981).

b. Legislative History
A number of legislators were concerned about the insurability of liability under

CERCLA. See, e.g., 126 Cong. Rec. S. 10846 (Amendment No. 1963) (August 5, 1980); 126
Conf. Rec. S. 12916 - 12923 (Sept. 18, 1980). This resulted in the existing mandatory
liability limits. The provisions giving EPA discretionary authority to limit liability for
certain classes of vessels and facilities arose late in the Congressional debate. See, 126
Cong. Rec. 13366 (Amend. No. 2383)(Sept. 24, 1980). On the day the Senate passed
CERCLA, Senator Cannon noted the concerns of the Senate Commerce Committee,
which he chaired:

The Commerce Committee was particularly concerned about

such matters as the broad application of certain provisions to

transportation and commerce and the burdens which such
application would impose.

* k% %
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An accommodation has been reached: the compromise
legislation under consideration today contains changes which-
we believe satisfy the problems relating to the concerns of the
Committee on Commerce, Science, and Transportation. Of
particular importance are the changes in the area of
preemption and the addition of limits on liability for releases
involving motor vehicles, aircraft, pipelines, or rolling stock.
In addition, the new language in section 107(c) requires the
President to issue regulations establishing limits on liability
(within the statutory parameters) for various types of
facilities.  When regulations are called for. as here. and the
subject matter concerns transportation, it is mv understanding
that the Department of Transportation will be actively
involved in developing and implementing such regulations. 126
Cong. S. 14981-82 (Nov. 24, 1980) (emphasis added).

Although Senator Cannon indicated the economic concerns of his Committee, and
the need to involve the Department of Transportation in setting liability limits, Congress
did not elaborate on the specific economic or environmental criteria to be considered in

setting such limits.

C. Case Law
None
6. Discretionary Uses of the Fund
a. Statutory Directive

Section 111 of CERCLA defines the uses to which the fund shall be put. EPA’s
discretion in using the fund is not clearly defined. For the most part, uses of the fund
are directly linked to the National Contingency Plan, Which was discussed earlier. If the
costs are consistent with the plan (and, in the case of privately incurred cleanup costs,

such costs must be approved and certified under the NCP by the government), then the
fund shall be used to cover these Costs. However, with respect to certain costs, the Act

does not clearly define EPA’s discretion in approving or disapproving fund expenditures.
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The most important of these discretionary expenditures are section 111(c) costs, which
include those monies needed for resource damage assessments, and epidemiological and
other medical studies and services.

Section 111(c) costs are somewhat problematic in nature. Some of these costs are
limited by Congressional appropriations, but others are not. Moreover, with respect to
certain costs (e.g., those for epidemiologic and other medical studies and services, and
resource damage assessment) the Act does not explain who can receive payment for such
expenses. EPA may have considerable latitude in weighing the costs and benefits of
paying for these expenses. Moreover, it is not clear how payment of such costs relates to

the cost-effectiveness provisions discussed earlier.

b. Legislative History
The question of administrative discretion in payment of section 111(c) costs was not
directly addressed by Congress. The current statutory language was inserted late in the
Senate floor debate. See, 126 Cong. Rec. S. 14955-56 (Nov. 24, 1980). Senator Chafee, in
discussing these provisions, simply noted:

There are two issues which may pale in the light of the
tremendous overall problem, but which are still very important
indeed. One of these is the ability we are giving the fund to
expend moneys to study and monitor burgeoning, problems at
hazardous waste sites, before we know exactly what chemicals
are there. Unless we can learn what troubles are brewing at a
locating, how will we know how or if to respond? This has
happened time and again in my State and it has been a
continuous struggle to come up with funds to pay for such
studies. | consider such capability in the fund to be absolutely
necessary.

Another item for which we authorize use of the fund is
the cost of epidemiologic studies, victim registries, and certain
diagnostic services for persons possibly suffering from long-

latency diseases caused by hazardous releases. This
information could be extremely helpful to possible victims and

hopefully will defray Some of the costs of recovery of
damages.

126 Cong. Rec. S. 15003 (Nov. 24, 1980).
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Little more was said on this issue, apparently preserving considerable agency

discretion in evaluating the costs and benefits of awarding payment for such expenses.

C. Case Law

None

7. Fund Financing
a. Statutory Directive

Sections 210 - 232 of CERCLA address the financing of the Hazardous Substances
Response Trust Fund (HSRTF) and the Post-closure Liability Fund. These sections
specify the substances to be taxed and taxes levied on each substance. The $1.6 billion
HSRTF is financed jointly by federal appropriations and by taxes on chemical feedstocks
and oil. The Post-closure Fund is financed by a tax of $2.13 per dry weight ton of
hazardous waste received at a qualified hazardous waste disposal facility. Although
section 301(a) authorizes a study of alternate taxation mechanisms, EPA has no
discretion unilaterally to modify the substances taxed or the amounts of such tax.

Instead, Congressional action is needed.

b. Legislative History

The legislative history of fund-financing is quite extensive. Congress explored a

variety of funding options, including taxes on wastes, taxes on crude oil and petroleum,

and taxes on petrochemical feedstocks. The taxation mechanism ultimately enacted was
derived primarily from one of the Senate bills. See, S. 1480 as reported, section 5, 96th
Cong., 2d Sess. (1980). An explanation of the taxation mechanism was provided in the

accompanying report by the Senate Committee on Environment and Public Works, and
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the Senate Finance Committee, US.Senate, Rep. No. 848, 96th Cong., 2d Sess., pp. 69-
78, 88-91 (1980); U.S. Senate, Comm. on Finance, Revenue Aspects of S. 1480, 96th Con.,

2d Sess. (1980).

C. Case Law

None

8. Additional Provisions

A number of other provisions accord the government the discretion to weigh costs
and benefits in administrative action. They include the preparation of certain studies
under section 301 of the Act, some of which call for economic analyses. Perhaps the
most significant regulatory decision to be made under section 301 is the development of
procedures and protocols for assessing natural resource damages.

This responsibility has been delegated to the Department of the Interior pursuant
to Executive Order 12316 of August 14, 1981 (46 Fed. Reg. 42237, August 20, 1981, section
8(c)(3))-

Under section 301(c), procedures must be developed for simplified, generic damage
assessments and for individualized damage assessments. The factors to be considered in
developing these rules include “replacement value, use value, and ability to recover” of
natural resources. See, 301(c)(2). This section of CERCLA says nothing about the
economic burdens such assessments may pose on the business community. However,
Senators Simpson and Stafford discussed their concerns over the economic implications
of resource damage assessments:

Mr. Simpson:
. | believe that some guidance must be given by Congress in
this area since the definition of natural resources in section

101(b) covers a very broad array of economic and esthetic
values.
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Mr. Stafford:

Mr. President, let me respond to the Senator’'s concern by
saying it is our intention that no damages for injury to natural
resources be pursued until a restoration plan is developed and
that rehabilitation and replacement of natural resources be
accomplished in the most cost-effective manner possible. Our
position has not changed on this point.
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THE SAFE DRINKING WATER ACT OF 1974 (42 U.S.C. SECTIONS 300f-j-10)
A. Summary of Act

The Safe Drinking Water Act (SDWA), Pub. L. No. 93-523 is designed to ensure
that safe, disease-free drinking water is delivered by public water systems nationwide.
The Act was passed largely in response to increasing concern over long term exposures to
low levels of carcinogens in water, coupled with news of several outbreaks of acute
diseases caused by waterborne organisms. The goal of providing safe drinking water at
the consumer’s tap is to be achieved by national standards implemented and enforced
through a state-federal regulatory mechanism. States are encouraged to assume primary
responsibility (or “primacy”) for implementation, enforcement, and monitoring of
national guidelines and standards.

SDWA authorizes the Administrator of the Environmental Protection Agency
(EPA) to set national primary and secondary drinking water standards to protect the
public health and welfare, respectively. Such standards may establish a maximum level
of a particular contaminant in drinking water, or they may provide for the use of specific
treatment techniques to reduce pollution.

The Act also contains special provisions for protecting underground sources of
drinking water from underground injection of chemicals. These underground injection
control (UIC) provisions include authority for the Administrator to designate certain
aquifers as the sole or principal sources of drinking water for different geographic
areas. The Act prohibits new underground injection wells, or federal assistance in
project, that would create a significant public health hazard by contaminating the
designated aquifer.

The statute contains provisions for variances and exemptions, emergency powers,
penalties, and grants for state programs. There are requirements governing
recordkeeping, citizen’'s suits, judicial review, research and training, and authority for

EPA to respond to state inaction. Also noteworthy is the section that details procedures



for notice to water consumers when their water supply does not meet the applicable
standards.

The major amendments to the 1974 Act were added in 1977 by Pub. L. No. 95-190,
91 Stat. 1393. These amendments, in general, were designed to give states more time to
achieve primary enforcement responsibility. In addition, the variance and exemption
provisions were expanded, allowing public water systems more time to install needed
controls. This postponement of compliance deadlines was intended to allow small
systems to develop less costly treatment methods. Economics plays a substantial role in
many parts of the Act and is relevant in setting contaminant levels, establishing
treatment technologies, approving state programs, and implementing the variance and

exemption provisions.

B. Regulatory Activities

1. National Drinking Water Regulations - Section 300g-1

a. Statutory Directive

This section of the Act is central to the SDWA regulatory scheme. It provides
EPA with the authority to prescribe national primary and secondary drinking water
standards to adequately protect the public health and welfare, respectively, from adverse
effects of contaminants. Section 300g-1(a)-(c). The primary or public health standards
are standards which specify the maximum level of contaminants (MCLs) allowable in
drinking water or, if setting MCL's is not feasible, which provide for appropriate
treatment technologies. The secondary or public welfare standards are based on
aesthetics (factors that consumers can experience directly such as color, odor, taste, and
foaming) and are aimed at the control of contaminants affecting public acceptance of

drinking water quality.



Specifically, a primary standard: (1) applies to public water systems; (2) specifies
contaminants that may have an adverse effect on human health; (3) specifies a MCL
level, if it is feasible to determine the level of a contaminant in a water system, or a
treatment technique, if such a determination is not feasible; and (4) contains procedures
and guidelines necessary to achieve dependable compliance with the MCL.

Subsections (a) and (b) set forth a three-phase procedure for issuing national
primary drinking water regulations (primary regulations). Phase one involves the
promulgation of interim regulations to “protect health to the extent feasible, using
technology, treatment techniques, and other means, which the Administrator determines
are generally available (taking costs into consideration)....” The requirement to issue
interim regulations, mandating use of technology available on the date of SDWA's
enactment, reflected Congressional intent that the Agency move as expeditiously as
possible to control contamination. Later regulatory phases were to result in stricter
standards. In phase two the National Academy of Sciences (NAS), under contract with
EPA, is to report on the potential health effects of contaminants and to propose
recommended MCLs based on health risk considerations alone.

These recommendations trigger phase three, during which EPA issues recom-
mended MCLs and revised primary regulations. The recommended MCLS are to be “set
at a level at which, in the Administrator's judgment based on such [NAS] report, no
known or anticipated adverse effects on the health of persons occur and which allows an
adequate margin of safety.” Section 300g-1(b)(1). The Administrator is also required to
specify revised primary standards for each recommended MCL issued. These revised
standards reflect enforceable levels of contamination, and must be set “as close to the
recommended maximum contaminant level as is feasible.”

In general, the feasibility language in the Act permits EPA to consider costs and
benefits in setting revised standards. For purposes of establishing these revised

standards, the Act defines feasible as “using the best technology, treatment techniques,



and other means, which...are generally available (taking costs into consideration).”
Section 300g-1(b)(3). In addition, if there is no adequate detection method for a listed
contaminant, the revised standards must contain technology-based standards that will
“prevent known or anticipated adverse effects...to the extent feasible.” 1d.

Paragraph (4) of subsection (b) authorizes revision of the regulations “whenever
changes in technology, treatment techniques, and other means permit greater protection
of health. Moreover, regulations "shall be reviewed at least once every 3 years.”

Subsections (c) and (d) address procedures for issuing national secondary drinking
water standards and for rulemaking, respectively.

Subsection (e) lists the factors to be considered and the recommendations to be
made by the NAS report (under EPA contract) on drinking water contaminants. The
results of the report are submitted to Congress, with appropriate revision every two

years as new information becomes available.

b. Legislative History

Much of the legislative history concerning section 300g-1 focuses on how consider-
ations of costs come into play during decisionmaking about drinking water safety. For
example, Representative Rogers, a key member on the House Subcommittee to the
Committee on Interstate and Foreign Commerce that reported the bill out, said that
costs are to be considered “only in determining how close to the recommended maximum
contaminant level is feasible and in granting exemptions.” 120 Cong. Rec. H. 10793
(daily ed., November 19, 1974) (statement of Rep. Rogers) (emphasis added). During
Senate consideration of the bill it was stated: “The standard for both national interim
primary drinking water regulations and revised national primary drinking water

regulations is that health shall be protected to the extent feasible.” 120 Cong. Rec. S.

20241 (daily ed., November 26, 1974) (emphasis added). The statement goes on to say

that the cost of compliance must be weighed against health risks in determining



feasibility: “Where health risks are great, higher costs may be incurred, perhaps even to
the point of requiring alternative sources of water.” |d. The House Report explained this
relationship between feasibility of the primary standard and protection of health stating:

Economic and technological feasibility are to be considered by

EPA (and...... the states) and then only for the purpose of

determining how soon it is possible to reach recommended

MCLs and how much protection of the public health is feasible

until then.

U.S. House, Report No. 1185 at 19.
Congress clearly intended to give the Administrator discretion to determine how closely
the primary standards should match the maximum contaminant levels.

The Administrator of EPA, therefore, is given considerable discretion in balancing
costs and benefits in setting the national primary drinking water regulations. The
Administrator is directed to exercise his judgment in a “reasoned and plausible” way if he
finds that a contaminant may have an adverse effect on the health of persons. He is to
base his decisions on studies, research (and extrapolations therefrom) involving
toxicology, epidemiology, statistics, biochemistry, and physiology. See U.S. House, Rep.
No. 1185 at 10. In addition, after the Administrator receives the report of the National
Academy of Sciences (pursuant to sections 300g-1(b) and (e)), he is to “carefully consider”
its recommendations and can incorporate them into the revised primary standards. U.S.
House, Rep. No. 1185 at 19.

Significantly, Congress appeared to recognize that EPA would be looking at a wide
variety of contaminants, routes of exposures and supply systems and would need
flexibility in its responses. For example, the Senate Report outlined four elements of a
National Drinking Water Standard that illustrate its sensitivity to costs and benefits:

The national primary drinking water standards will
contain four separate features.

First, the standards are to prescribe the maximum
permissible levels of any contaminants which may exist in any
public water supply system.

Second, the standards may apply to any feature of the

water supply system, including the treatment, storage, and
distribution facilities. This element of the standards will be of
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particular importance in regulating bottled drinking water.
For example, EPA may choose to limit the type of container in
which bottled drinking water may be stored or sold to prevent
contamination. Standards might also be set to place limits on
shelf life of bottled drinking water in order to prevent the
build-up of bacteria or other organisms while on the shelf.
With respect to municipal or other water supply systems,
standards could be set for the type of treatment facilities
required in order to ensure a back-up capability if the primary
treatment facility should fail.

Third, the standards shall include requirements for the
adequate operation, maintenance, surveillance, and monitoring
of water quality.

Finally, standards shall be set for site selection and
construction of public water supply systems to protect
facilities from floods and other natural disasters.

With respect to the second, third, and fourth elements
of the standards, it is anticipated that levels of performance
will vary to meet the needs of the various classes of systems
which will be regulated. For example, it may be entirely
proper to require a higher degree of expertise and training of
the operators of a large metropolitan water supply system than
of an operator of an individual system serving a restaurant.
Likewise, monitoring and surveillance of water supply systems
should be tailored to reasonably protect the public health.
Again, stiff requirements could be imposed on the larger
systems which have the potential of affecting large numbers of
people, while lesser requirements might be appropriate for
smaller systems where the threat of widespread illness is less
severe or where other factors make stiff requirements
unreasonable.

U.S. Senate, Rep. No. 231, 93d Cong., 1st Sess. 6-7 (1973) (emphasis added).

On the House side, a similar approach was expected. Particularly, the House Report
stated that the Administrator must balance compliance costs against health risks, and
base decisions about drinking water standards “on what may reasonably be afforded by
large metropolitan or regional public water systems.” _Id. at 18. The Report continued:

It is evident that what is a reasonable cost for a large...system
may not be reasonable for a small system.... The Committee
believes, however, that the quality of the Nation’s drinking
water can only be upgraded if the systems which provide water
to the public are organized so as to be most cost-effective. In
general, this means larger systems are to be encouraged and
smaller systems discouraged.

1d. (emphasis added).



C. Relevant Case Law

In Environmental Defense Fund v. Costle (578 F.2d 337 (D.C. Cir. 1978)), the

Environmental Defense Fund (EDF) challenged EPA's SDWA interim drinking water
standards for organic and nonorganic contaminants. EDF claimed that EPA was required
to set comprehensive interim standards that fully controlled organics, rather than
focusing on only six organic pollutants as EPA had done. In addition, EDF challenged
several specific provisions of EPA’s interim standards for nonorganics, including certain
monitoring requirements.

The Court generally agreed with EDF’s assertions regarding interim standards for
organics, but upheld EPA'’s interim standards for nonorganics. With respect to organic
chemicals, the court indicated that EPA was required to issue interim regulations,
“where feasible,” that would control "every contaminant that may prove injurious to
health” (578 F.2d at 345). However, the Court noted that, after the case was filed, EPA
had suggested that it would amend its interim regulations. The Court, therefore,
remanded the issue of organics to EPA with the instruction that the Agency report back
to the Court within 60 days concerning its plans for amending its interim organics
standards.

With respect to the regulation of inorganics, the Court noted that: “Current
knowledge of injurious effects is more well-developed and stable [than knowledge about
organics]. The costs and efficacy of monitoring and treatment procedures are similarly
more well established." 348 F.2d at 346. Although EDF had requested more stringent
control of inorganics, the Court concluded:

The task of the agency here is largely one of line drawing.
Agency expertise and judgment must be applied in determining
the optimal balance between promotion of the public welfare
and avoidance of unnecessary expense. We will not interfere

so long as the agency strikes a balance that reasonably
promotes the legislative purpose. Id.



2. State Primary Enforcement Responsibility - Section 300g-2
a. Statutory Directive

The state-federal regulatory system under SDWA establishes the minimum
requirements for nationwide protection, and envisions maximum state involvement in
statutory implementation. States are encouraged to use the national standards as
guidelines.

This section grants to states primary enforcement responsibility for public water
systems under their jurisdiction. To achieve this status, a state must apply to the

Administrator, who will grant primacy to the state if the program includes:

(1) regulations no less stringent than the federal health
standards;

(2) adequate enforcement, monitoring and inspection
procedures;

(3) recordkeeping and reporting requirements;

(4) permits, variances and exemptions; and

(5) adequate emergency procedures.

See section 300g-2(a). Within these constraints, the states can be flexible in the range of
approaches applied under the Act and have a greater ability to consider marginal benefit

and cost tradeoffs.

b. Legislative History
U.S. House, Rep. No. 1185 provides an extensive discussion of congressional intent

with respect to the state-federal regulatory mechanism. It states:

It is the Committee’s intent that EPA, the States, and the
public water systems begin now to maximize protection of the
public _health insofar as possible and to continue and expand
these efforts as new, more accurate data, technology, and
monitoring equipment become available. 1d. at 8 (emphasis

added).




The report also underscores the need for state and local flexibillity in setting
standards under the Act. It allows for the use of a variety of control technologies and
techniques to protect public health from the risks posed by drinking water
contaminants. The report states:

By providing for a carefully circumscribed exercise of
authority by EPA, the Committee seeks to achieve the primary
purpose of protection of the public health while leaving to
State and local governments and the public water systems
maximum flexibility in determining whether to achieve this
purpose by reliance on clean source water, treatment
technology, or other effective means. _d. at 14 (emphasis
added).

(of Relevant Case Law

None

3. Failure of a State to Assure Enforcement of Drinking Water Regulations -
Section 300g-3

a. Statutory Directive

This section deals with the failure of a state to assure that its public water
systems comply with applicable standards, such as MCLs or treatment techniques. EPA
enforcement is permitted, although not required, and civil penalties for violations may be
imposed. The Act also establishes a mechanism for remedying instances where a state
has primary enforcement responsibility but its system is not in compliance. EPA must
first notify the state, wait sixty days for the state to submit a report on how the state
will bring its system into compliance, and then determine whether that state has abused
its discretion in carrying out its primacy responsibilities. Section 300g-3(a)(1). The
Administrator may bring a civil action if the state fails to submit the report requested by
EPA; alternatively, suit may be brought by EPA against the state if, after a state
submits its report, the Administrator finds that the state has abused its discretion by

both —



U] failing to implement by such sixtieth day adequate
procedures to bring the system into compliance by the
earliest feasible time, and

(m failing to assure by such day the provision through
alternative means of safe drinking water by the earliest
feasible time....

42 U.S.C. section 300g-3(a)(1)(B)(ii)(b).

By allowing the Administrator to consider feasibility in evaluating state programs,
the Act explicitly recognizes the need for cost-benefit tradeoffs. Moreover, courts may
include economic factors in determining appropriate sanctions under the Act The
statute authorizes such judicial remedies:

as protection of public health may require, taking into
consideration the time necessary to comply and the availability
of alternative water supplies; and, if...there has been a willful
violation...the court may, taking into account the seriousness
of the violation, the population at risk, and other appropriate
factors, impose a civil penalty of not to exceed $5,000 for each
day in which such violation occurs.

42 U.S.C. section 300g-3(b).

The remaining subsections set out procedural requirements. Subsection (c) states
that owners and operators of public water systems must notify all consumers when their
water systems fail to comply with an applicable standard, or if monitoring for
contaminants is inadequate. There are penalties for violations of this public notice
requirement.

Under subsection (d) the Administrator is authorized to notify a state if a water
system does “not comply with ...secondary [drinking water] regulations and that such
noncompliance appears to result from a failure of such State to take reasonable action to

assure” compliance. Secondary standards are not federally enforceable, however.
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Subsection (e) provides that nothing in SDWA lessens the authority of states or
localities to adopt or enforce laws concerning public water systems or drinking water
regulations, “but no such law or regulation shall relieve any person of any requirement
otherwise applicable...” under SDWA.

Subsection (f) authorizes the Administrator to give notice and hold public hearings
in cases of noncompliance with primary standards or with other requirements (described
in section 300g-3(a)(1)). These hearings provide the basis upon which the Administrator
issues recommendations for compliance. If, after a state receives the Administrator's
recommendations, compliance is not timely, the Administrator may bring an enforcement

action against the state.

b. Legislative History
The legislative history supports the interpretation of the statutory language in
section 300g-3 that EPA has discretion to consider economic factors in exercising its
authority to step in and enforce where a state fails to act. For example, in general, if a
violation occurs in a state that has assumed primacy under SDWA, the Administrator
must give notice to that state before bringing a federal enforcement action. Discussing
this provision (section 300g-3) the House report states:

...If a system remains in noncompliance sixty days after the
initial notice by EPA and if the state has failed to submit the
report requested within the 15 day period or_the Administrator
determines that by failing to implement adequate procedures
by the sixtieth day to bring the system into compliance by the
earliest feasible date the State has abused its discretion in
carrying out its primary enforcement responsibility, then the
Administrator may commence an enforcement action under
subsection (b).

U.S. House, Rep. No. 1185 at 22 (emphasis added).
The report continued: “failure by a State to implement by the sixtieth day
adequate procedures to bring a system into compliance by the earliest feasible time [is]

considered a per se abuse of discretion by the State.” Id.
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The House report provides further guidance on what factors are to be weighed by
the Administrator in reviewing the date set by a state for the earliest feasible time of
compliance. It states that “the Administrator should consider, among other matters, all
technological alternatives and financial resources which may be available to the public
water system or to the entity which operates it.” 1Id. at 23. Moreoever, as one
Congressional floor statement notes, costs_and benefits must be analyzed:

[T]he determination of what the earliest feasible time may be
must take not only the cost of compliance into consideration
but the extent of health threat as well. Thus, the ability of
a...system to finance improvements...or to provid[e]

alternative [sources] of...safe drinking water must be tempered
by the threat to health arising from such violation.

120 Cong. Rec. 5.20242 (daily ed., November 26, 1974) (emphasis added).

C. Relevant Case Law

None
4, Variances - Section 300g-4
a. Statutory Directive

This section authorizes variances from the national primary drinking water
standards. For states with primary enforcement responsibility, variances may be granted

for either of two reasons:

1) if a public water system cannot comply with MCLs due to the
nature of its raw water sources and despite the application of
the most effective technology; or

2) if a satisfactory showing is made that a required treatment
technique is unnecessary to protect the public health.

See section 300g-4(a)(1)(A).
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On its face, the Act directs states to consider a range of factors in granting a
variance including economic costs and benefits, though subject to some constraint.
Specifically, subsection (a) provides that: "Before a State may grant a variance under

this subparagraph, the State must find that the _variance will not result in_an

unreasonable risk to health” (emphasis added). Variances are to contain a compliance

schedule that includes control measures required by the state and an incremental
compliance schedule for contaminants subject to the variance. Notice and an
opportunity for a hearing on the proposed schedule are prescribed. Compliance with an
MCL is to be achieved according to schedule and “as expeditiously as practicable.”
Section 300g-4(1)(A). This open-ended language regarding practicability further infuses
EPA’s decisionmaking with cost considerations and, as discussed below, distinguishes
variances from exemptions under the Act.

This section also details EPA’'s authority to review variances granted by states,
thus ensuring that a state has not abused its discretion or failed to impose reasonable
control measures. Additionally, EPA may grant variances to water systems in states
without primary enforcement responsibility. Moreover, the Administrator has the
discretion to issue a variance if an alternative treatment technique (i.e., not one issued

nationally) is found to be at least as efficient and effective as the national standard.

b. Legislative History
The legislative history addresses the meaning of "unreasonable risk to health” in

the SDWA section on variances. "A risk to health is...presumed to be unreasonable unless

there are costs involved which clearly exceed the health benefits to be derived." 120

Cong. Rec. S.20242 (daily ed., November 26, 1974) (emphasis added). This implies that
Congress anticipated that states would engage in some sort of cost-benefit analysis prior

to issuing variances and exemptions.
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U.S. House, Rep. No. 1185 provides examples of conditions giving rise to the
issuance of variances. For systems that cannot comply with MCLs due to the nature of
raw water sources the report states:

This variance is intended to deal with the situation in which
the system cannot comply with primary regulation intake
requirements (and thus cannot comply with maximum
contaminant level output limits) despite all reasonable
technological, economic, and legal efforts to do so. The
Committee anticipates that in exercising this authority States
will periodically review variances to assure that they are still
necessary and that all reasonable efforts to obtain access to a
satisfactory raw water source are being made by the system.

1d. at 25-26 (emphasis added).

Regarding the second situation described by the House Commitee--in which a
variance may be issued where required treatment techniques are unnecessary to protect
public health--the report notes that: *“this variance is designed to apply to situations in
which the system’s raw water source is substantially cleaner than the minimum intake
requirements.”_Id. at 26.

The legislative history speaks to the exercise of the EPA Administrator’s
discretion to review state-issued variances, also. According to the Act, once a state has
been granted a variance, the Administrator may intervene only after he finds that a state
has abused its discretion in a substantial number of instances. 1d. This requires the
Administrator “to consider the number of persons...affected by the variances or
exemptions” and whether the conditional requirements have been met. _Id. In other
words, “a single improperly granted variance or exemption could become the object of
intervention if...a substantial number of persons” are affected. Id. “Similarly, as the
health risk...is increased, the number of affected persons sufficient to authorize
intervention...is decreased.” Id.

These statements imply, in contrast to the balancing of costs and benefits that a
state must undertake in evaluating variance requests, that public health is the main

concern of the Administrator in reviewing variances once issued. That is, the legislative
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history does not indicate that the Administrator should consider costs in deciding

whether to intervene when a variance or exemption has been improperly granted by a

state.
C. Relevant Case Law
None
5. Exemptions - Section 300g-5
a. Statutory Directive

Exemptions from MCLs or required treatment techniques can be granted by a
state pursuant to this section. A public water system may be exempted from an MCL
requirement or from a treatment technique (or both) for compelling reasons, including
economic factors. Before an exemption is granted a finding must be made that an
"unreasonable risk to health” (defined in the section on “variances” above) will not result
from the exemption. Authority to grant exemptions is only applicable to public water
systems in operation on the effective date of the primary standards. New units are
expected to comply without exemptions. The important distinction between exemptions
and variances, in addition to the different criteria states must consider in granting them,
is that variances are potentially open-ended in duration, while exemptions are subject to
specific statutory deadlines.

Subsection (b) requires a state (or EPA in cases where states lack primary
authority) to establish a compliance schedule and to prescribe interim control measures
for the duration of the exemption. Notice and an opportunity for a hearing before
issuance of the schedule are required. The exemption provisions also allow EPA to
review state-granted exemptions. This review parallels the procedures required for
variances. Applications for both variances and exemptions are to be acted upon within a

reasonable time, according to regulations issued by the Administrator.
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b. Legislative History

According to the House Report, the compelling factors that may lead to the

granting of an exemption may include, but are not limited to: “economic factors, such as

the high cost of purchasing and constructing necessary equipment or facilities and the

low per capita income and small number of residents in a community served by the

system.” U.S. House, Rep. No. 1185 at 27.

The House report contains further explanation.

Moreover, in considering whether economic factors are

sufficiently compelling to warrant an exemption...it is
anticipated that the_States will weigh any planned expansion of
existing facilities of the system....[I]f a system has sufficient
funds to permit substantial expansion of capacity and service,
these funds should first be used to assure the safe quality of

the drinking water presently being supplied.

In such cases, States should be extremely reluctant to grant

exemptions on _economic_grounds.

1d. (emphasis added).

Regarding the appropriate scope of EPA review (which is similar for both

variances and exemptions) the legislative history is instructive:

This system of EPA oversight is intended...to confer maximum

responsibility on States which make appropriate efforts to
effectuate the purposes of the Act. While some EPA review of

State granted variances [and exemptions] from national
regulations was deemed necessary...to assure the effectuation
of the national policy, it_is not intended that EPA engage in a

case-by-case review or substitute its judgment for the well-
exercised judgment of a State. EPA notice to a State s
warranted only when a significant number of cases can be

shown of State action_inconsistent with the intent of this bill.

U.S. House, Rep. No. 1185 at 26-27 (emphasis added).

C. Relevant Case Law

None
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6. Regulations for State UIC Programs, State Primacy, and Failure of State to
Assure Enforcement of Program - Sections 300h, h-1, h-2

a. Statutory Directive

SDWA also contains provisions governing the underground injection of
contaminants. Essentially, the Act sets out guidelines for EPA to oversee the
development of state regulatory control programs. The Administrator is to develop
regulations containing minimum requirements “for effective programs to prevent
underground injection which endangers drinking water sources.” Section 300h(a)(2).

The term *“underground injection” is defined in subsection (d). Underground
injection is “the subsurface emplacement of fluids by well injection,” not including "the
underground injection of natural gas for purposes of storage.” 8300h(d)(1).

In addition, subsection (d) elaborates on the meaning of “endangers” in the context

of underground injection: “Underground injection endangers drinking water sources if

such injection may result in the presence in underground water which supplies...any

public water system of any contaminant, and if the presence of such contaminant may

result in such system’s not complying with any national primary drinking water regulation

or may otherwise adversely affect the health of persons.” §300h(d)(2)(emphasis added).

In promulgating regulations under this section the Administrator is directed to consider

the Varying geologic, hydrological, or historical conditions, in different states.”
8300h(b)(3). Additionally, regulations resulting in needless disruption of existing state
programs and burdensome compliance costs to industry should be avoided. Id.

Subsection (b) directs that “the Administrator...may not prescribe requirements

which interfere with or impede,” or otherwise cause a reduction in, oil production,

“unless such requirements are essential to assure that underground sources of drinking

water will not be endangered by such injection.” 8300 h(b)(2) (emphasis added).

These general requirements are to be carried out by the states. Section 300h-1

sets forth the prerequisites to primacy for those states listed as needing UIC programs.
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The section directs the Administrator is to make a list of states in need of an
underground injection control (UIC) program. If a state on this list complies with the
appropriate prerequisites it will be granted the authority for implementing the SDWA
requirements. The Administrator is authorized to impose restrictions on unsatisfactory
state programs, and to establish programs for states failing to meet the prerequisites.

A state may authorize, either by rule or by permit, underground injection on the
conditions that: (1) applicants make a satisfactory showing that the proposed injection
“will not endanger drinking water sources” 8300h(b)(1); and (2) the permit or rule will
contain requirements for monitoring, inspection, reporting and recordkeeping. Id.
Temporary permits may be issued if : (1) technology for safe injection is unavailable
(taking costs into account); (2) injection would be less harmful to health than other
disposal methods; and (3) available technology is used to reduce toxicity and volume of
contaminants “and to minimize the potentially adverse effect of the injection on the
public health.” §300h(c)(2).

Section 300h-2 contains procedures similar to section 300g-3 (failure of a state to
assure enforcement of drinking water regulations) but applies to cases in which a state

fails to assure the enforcement of its UIC program.

b. Legislative History
The intent of the House committee that drafted the SDWA is clear concerning the
minimum requirements the Administrator may impose upon states for their UIC
programs, and the major policies to be implemented by this section (U.S. House, Rep. No.
1185):

...In requiring EPA to promulgate requirements for effective
State programs to prevent underground injection which
endangers drinking water sources, the Committee intends to
ratify EPA’s policy on deep well injection. (See 39 Fed. Reg.
12922-3, April 9, 1974). This policy was first adopted by the
Interior on October 15, 1970. The policy opposes storage or
disposal of contaminants by subsurface injection “without
strict control and clear demonstration that such wastes will
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not interfere with present or potential use of subsurface water
supplies, contaminate interconnected surface waters or
other wise damage the environment.” The Committee thus
intends EPA to use these policy guidelines-including the
exploration of alternative measures and the determination that
they are less satisfactory than underground injection;
preinjection tests; a geologic-hydrologic-geochemical survey
and submission of such other information as is necessary to
evaluate the acceptability of any proposed underground
injection; the use of best available measures for pre-
treatment; the use of best available techniques for design,
siting, construction, operation, maintenance, and abandonment
of the injection system; provisions for adequate and continuous
monitoring of operations and effects--as the basis for
establishing minimum requirements for effective State

programs.

In addition, the Committee intends that the
Administrator should incorporate in such guidelines
requirements for preparation of adequate contingency plans....

U.S. House, Rep. No. 1185 at 29 (emphasis added).
With regard to regulating by rule or by permit under subsection 300h(b), the report
states:

In order to implement these controls to protect drinking
sources with minimum administrative red tape, the Committee
decided to allow EPA discretion to require States to utilize a
permit system, rulemaking, or a combinatiion of the two to
control underground injection.

Id. at 30.

The report also addresses the issue of temporary permits:

...If the injection cannot be made so as not to endanger
drinking water source within four years after enactment, the
operation of the well must be terminated. Second, all efforts
must be made to reduce the harmfulness of the injected fluid
and to provide maximum protection of the public health during
the pedency of the temporary permit.

Id. at 30-31 (emphasis added).
Subsection (d) defines underground injection and, more importantly, underground
injection which endangers drinking water sources. The House report elaborates upon this

latter definition:
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This section . .. defines “underground injection which endangers
drinking water sources.” It is the Committee’s intent that the
definition be liberally construed so as to effectuate the
preventive and public health protective purposes of the bill.
The Committee seeks to protect not only currently-used
sources of drinking water, but also potential drinking water
sources for the future.

... Further contamination of such sources should not be
permitted if there is any reasonable likelihood that these
sources will be needed in the future to meet the public demand
for drinking water and if these sources may be used for such
purpose in the future.

The Committee was concerned that this definition of
“endangering drinking water sources” also would be construed
liberally. Injection which causes or increases contamination of
such sources may fall within this definition even if the amount
of contaminant which may enter the water source would not by
itself cause the maximum allowable levels to be exceeded.
The definition would be met if injected material were not
completely contained within the well, if it may enter either a
present or potential drinking water source, and if it (or some
form into which it might be converted) may pose a threat to
human health or render the water source unfit for human
consumption. In this connection, it is important to note that
actual contamination of drinking water is not a prerequisite
either for the establishment of regulations or permit
requirements or for the enforcement thereof.

1d. at 32 (emphasis added).
Regarding the role of states with respect to their UIC programs, and for failure to
assure enforcement of these programs, the legislative history notes that these provisions
are basically similar to sections 300g-2 and 300g-3, dealing with state primacy for

primary drinking water regulations. U.S. House, Rep. No. 1185 at 32-34.

C. Relevant Case Law
None
7. Designation of Sole Source Aquifers - Section 300h-3

Areas within states may be dependent upon one aquifer which is the sole or

principal source of drinking water. Section 300h-3 authorizes the Administrator to
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designate such an area as a sole source or one aquifer area, either at its own initiative or
in response to a petition, if its contamination would create a “significant hazard to public
health.” This designation means that no new underground injection well may be operated
in the area without a permit. Subsection e of section 300h-3 also states that federal
financial assistance for projects that may contaminate a sole source aquifer may be

awarded only where assurances are made that such contamination will not occur.

b. Legislative History
U.S. House, Rep. No. 1185 discusses the need for sole source designations:

[This] [S]ection...is designed to deal with a limited problem
which may arise in the three year period before State under-
ground injection control programs become effective...This
problem may arise if an area has one acquifer [sic] which is the
sole or principal drinking water source and which would pose a
significant hazard to public health (short of imminent and
substantial endangerment), if it were contaminated.

In such a case the Administrator is authorized upon petition of
any person to designate this area as one in -which no new
underground injection well (as that term is defined in
subsection (d)) may be operated, unless he has issued a permit
for such operation.

...Petitions for permits are to be considered after notice and
opportunity for hearing on the record.

...In_this proceeding the burden of proof would, of course, be on
the petitioner. The Administrator may issue a permit under
this section only if he finds #at the operation of the proposed
injection well will not cause contamination of the acquifer [sic]
so as to create a significant hazard to public health.

1d. at 34 (emphasis added).
cC. Relevant Case Law

None.
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8. Emergency Powers - Section 300i
a. Statutory Directive
This section describes the emergency powers of the Administrator. The Adminis-

trator may take emergency action if he receives “information that a contaminant which

is present in or is likely to enter a public water system may present an imminent and

substantial endangerment to the health of persons $300i(a) (emphasis added).

An emergency situation could exist if either: (1) a violation of a primary standard
is so severe that it presents a serious health risk prior to the grace period for state
enforcement; (2) new information indicates that an existing standard is inadequate; or (3)
an unregulated contaminant is found to present serious risks. If practicable, the
Administrator may consult with states or local authorities to verify such information and
to determine what actions will be taken to protect against the endangerment.

The Administrator has great discretion under subsection (a) to take action for the
protection of the public. These acts may include (but are not limited to): (1) issuing
orders; and (2) bringing a civil suit to obtain a restraining order or temporary or
permanent injunction to provide an adequate remedy. Fines of up to $5000 per day of

violation or noncompliance are authorized under subsection (b).

b. Legislative History
The phrase “imminent and substantial endangerment” was defined by Senator
Hart: "a_danger will be substantial in virtually all instances when the violation of a

standard involves a public! health threat and there are not other factors present which

might make the risk acceptable." 120 Cong. Rec. S.20241 (daily ed., Novembr 26, 1974)

(emphasis added). These “other factors” could include economic considerations. Based
on this definition, it is arguable that some form of cost-benefit balancing is required

before emergency action can be taken.
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The extensive analysis of congressional intent with respect to the SDWA
emergency powers in U.S. House, Rep. No. 1185 suggests that any health considerations
were to take precedence over cost considerations in the exercise of emergency powers.
The statement reads:

[T]he section authorizes the Administrator to issue such orders
as may be necessary (including reporting, monitoring, entry and
inspection orders) to protect the health of persons, as well as
to commence civil actions for injunctive relief for the same
purpose.

The authority to take emergency action is intended to be
applicable not only to potential hazards presented by the
contaminants which are subject to primary drinking water
regulations, but also to those presented by unregulated
contaminants.

The authority conferred hereby is intended to be broad enough
to permit the Administrator to issue orders...to obtain relevant
information about impending or actual emergencies, to require
the issuance of notice so as to alert the public to a hazard, to
prevent a hazardous condition from materializing, to treat or
reduce hazardous situations once they have arisen, or to
provide alternative safe water supply sources in the event any
drinking water source which is relied upon becomes hazardous
or unuseable.

..JAdministrative and judicial implementation of this authority
must occur early enough to prevent the potential hazard from
materializing. This means that “imminence*’ must be
considered in light of the time it may take to prepare
administrative orders or moving papers, to commence and
complete litigation, and to permit issuance, notification,,
implementation, and enforcement of administrative or court
orders to protect the public health.

Furthermore, while the risk of harm must be "imminent" for
the Administrator to act, the harm itself need not be. Thus,
for example, the Administrator may invoke this section when
there is an imminent likelihood of the introduction into
drinking water of contaminants that may cause health damage
after a period of latency.

Among those situations in which the endangerment may be
regarded as “substantial” are the following: (1) a substantial
likelihood that contaminants capable of causing adverse health
effects will be ingested by consumers if preventive action is
not taken; (2) a substantial statistical probability that disease
will result from the presence of contaminants in drinking
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water; or (3) the threat of substantial or serious harm (such as

exposure to carcinogenic agents or other hazardous
contaminants).

U.S. House, Rep. No. 1185 at 35-36 (emphasis added).

C. Relevant Case Law

None.
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l. FEDERAL WATER POLLUTION CONTROL ACT (As Amended)* (3 U.S.C. 8§81251-
1376, ELR Stat. 42101-42150.)

A. Summary of Act
The Federal Water Pollution Control Act (FWPCA) is a comprehensive statute

intended to clean up the nation’s surface waters. The FWPCA sets water quality and use
goals and deadlines for achieving them. The Act’s environmental goals are:

(1) elimination of discharges of pollutan